STATE OF W SCONSI N
SUPREME COURT

Case No. 99-3297-CQCA

W SCONSI N PROFESSI ONAL POLI CE
ASSCCI ATI ON, INC., JOHAN CHAREW CZ,
DAVI D MAHONEY, SUSAN ARMAGOST,
STEVEN URSO and STATE ENG NEERI NG
ASSCCI ATION, by its President,
THOVAS H. M LLER, DAVI D BUSCHKOPF,
ROSS JOHNSON, MELVI N SENSENBRENNER,
BERNARD KRANZ and THOVAS H. M LLER,

Petitioners,
V.

CEORCGE LI GHTBOURN, Secretary

of the Wsconsin Departnent of

Adm nistration, JACK C. VO GHT,

W sconsin State Treasurer,

W SCONSI N EDUCATI ON ASSOCI ATI ON
COUNCI L, by its President TERRY
CRANEY and its Vice-President STAN
JOHNSQON, and DONALD KRAHN, MARGARET
GUERTLER, GERALD MARTI N and

PHYLLI S POPE,

Respondent s.

WEAC s REPLY TO SEA' s AND STATE RESPONDENTS
RESPONSES TO “MOTI ON FOR | NTERM M RELI EF”

Respondent s W sconsin Educati on

Associ ati on

Council, et al. (“WEAC'), respectfully responds to the
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responses filed by the Petitioner State Engineering
Associ ation (“SEA’) and Respondents Ceorge Lightbourn,
et al. (“State Petitioners”), to WEAC s “Mtion for
Interim Relief Pending Final Resolution by the Court.”
Bot h responses argue that certain provisions of Act 11
are not severable from the Act’s funding nechanisns
and thus the injunction as to those provisions should
not be dissol ved. First, if the Court has concl uded
that Act 11's transfer of $4 billion from the
transaction anortization account (TAA) i's
constitutional (even if the Court is not prepared to
rule on all issues raised by Petitioners), there is no
reason to confront the severability concerns raised by
the SEA and State Respondents. The 1likelihood of
success on the nerits for the provisions at issue in
WEAC s notion wll be assured. Second, even if the
severability issue needs to be addressed, as is set
forth below there is no basis for the assertion that
the provisions at issue are funded by the transfer of
$4 billion fromthe TAA or by the changes in actuari al

assunpti ons opposed by Petitioners in this natter.
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The benefits at issue in WEAC s notion for
parti al di ssolution of the injunction are all
prospective in nature. They are not funded by the $4
billion transfer. Any additional “costs” that result
will be in the future and wll be incorporated into
the statutory actuarial accounting and rate setting
nmechani snms already in place. They are entirely
i ndependent of the $4 billion transfer of Act 11; they
can be severed fromthe transfer w thout upsetting any
overall plan of the |egislature.

l. SECTION 25 IS NOT DEPENDENT ON FUNDI NG CREATED
BY ACT 11.

WEAC believes there is no basis for SEA' s
assertion that Section 25 of Act 11 is dependent on
Act 11's funding nechanism?! Section 25 provides for a
death benefit of all nonies deposited in an enployee’s
account in the enployee reserve, as well as an equal

anount form the enployer reserve, on the death of that

! The seEA' s response also argues that Section 25 violates

Article IV, Section 26, of the Wsconsin Constitution. This is an
argument raised in the SEA's main brief (although not addressed in
oral argunent). This challenge was addressed in WEAC s brief, pp
767-74, and State Respondents’ brief, pp. 88-92. Furthernore, as
is set forth below, even if increased funding is necessary to
provide Section 25 benefits, it is already by the statutory
structure already in place.
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enployee if the enployee dies before age 55.
Previously, such an enployee only had the right to a
death benefit that equaled his or her (the enployee’s)
contributions to the WRS; enployer contributions nade
on behalf of that enployee were not paid out to the
enpl oyee if he or she died prior to age 55.

Al though an increased benefit wll result from
Section 25 if the injunction is lifted, Act 11's
transfer of the $4 billion from the TAA is not the
source of additional nonies for this benefit. The
nonies for this benefit have already been placed in
the WRS to pay for the retirenent benefits of the
enpl oyee. As is set forth in the briefs of each of
the parties to this action, the retirement benefit
being funded w Il always equal or exceed a noney
purchase retirement benefit — the anount deposited on
behalf of the enployee in the enployee reserve, as
well as an equal armount from the enployer reserve.

The noney to pay the full death benefit as provided by
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Section 25 is, therefore, already “allocated” for the
enpl oyee within the WRS. 2

The State Respondents also cite to a legislative
analysis as support for their argunment that the
increase in death benefits for those dying prior to
age 55, as well as the lifting of the 5% interest cap,
are nonetary benefits funded by the TAA transfer.
However, the analysis they cite references possible

changes in contribution rates that nmay occur as a

resul t of these benefit I mprovenent s. State
Respondents’ Response, p. 3. This does not tie these
benefits to Act 11's funding nmechanisns. It ties them
to the statutory funding nmechanisns already in place
in the statutes. Furthernore, the fact that the
| egi slature was presented the potential effects of the
various provisions of Act 11 in a single chart (wth
each provision dealt with separately) does not tie the
i ncreased death benefit provision (or the provision

dealing with the 5% cap) to the $4 billion transfer of

2 Furthernmore, there is no indication in any of the

actuarial docunents for the WRS that the actuaries take into
account the “return” of nopnies allocated for the retirenent of an
enpl oyee who happens to die before reachi ng age 55.
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Act 11 or prove that the |egislature considered the
provisions to be part of an integrated whole from
which provisions may not be severed. Nei t her the
| anguage of the legislature, nor the effect of the
various provisions, show an intent of the |egislature
to link the wviability of these provisions to the
viability of the other provisions of Act 11. Such an
intent nust be present before a court may Ilimt
severability.

Finally, the harm to persons who die before age
55 and before the injunction is lifted is clearly
I rreparable. The public enployees of Wsconsin ought
to be able to nake fully informed preparations in case
of their deaths prior to age 55, this includes
planning the distribution of their assets at death.
The anount of the death benefit from the WRS is an
I mport ant i ngredi ent in estate planning. Such
enpl oyees  cannot rework their wills and their
beneficiary designations after their deaths. The

SEA’s argunent that the nonies that would have been
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due these persons can sinply be calculated after the
entire case has been resolved does not solve the
estate planning issues. The harm is clearly

i rreparabl e.
1. SECTION 14, WHI CH OPENS THE VAR ABLE ANNUI TY
FUND TO PRESENT EMPLOYEES, |S UNRELATED TO ACT

11’ s FUNDI NG MECHANI SIVS.

The State Respondents also assert that Section
14, which reopens the variable annuity division to
present enployees, is not severable because “it has an
econom c inpact considered by the Ilegislature in
crafting the acconpanying funding nechanism” State
Respondent’s Response, p. 4, They base this
conclusion on a concern expressed by the actuary that
there mght be sonme difficulties handling the opening
of the variable if the 5% cap is not |ifted. Thi s
concern by the actuary did not result in any |anguage
in the statute connecting the 5% cap provision to the
opening of the variable. And the concern certainly
did not tie the opening of the variable to the $4

billion transfer fromthe TAA.  An alleged concern is

not enough to overcone the presunption of severability
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where there is no actual |ink between the provisions
and there is no denonstration of a “manifest intent of
the legislature.” Ws. Stat. § 990.001
[11. SECTION 12, VH CH LIFTS THE 5% | NVESTMENT

EARNINGS CAP, IS NOT FUNDED BY THE $4 BILLION

TRANSFER

Finally, the State Respondents assert that
Section 12's lifting of the 5% interest earnings cap
is tied to the funding nechanisns of Act 11.° Again,
however, the State Respondents cite to actuarial
reports that indicate contribution rates mght rise
slightly if Section 12 is enacted. They cite to no
authority that the Section is intended to be funded by
Act 11's transfer from the TAA The lifting of the
earnings cap is prospective only; it wll be funded
pursuant to statute by contribution rates set by the

actuary -- the same way the benefits of those

unaf fected by the cap are now funded.

%The State Respondents al so assert that Section 12 cannot be
i mpl enent ed wi t hout ambiguity unless Section 11 is al so
i mplemented. |f the Court believes that such is the case, the
i njunction should al so be dissolved as it applies to Section 11 of
Act 11.
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There is no tie between the $4 billion transfer
of Act 11 and the lifting of the 5% cap in Section 12.
The fact that the $4 billion transfer my for a
limted period |lessen any contribution rate increases
by the lifting of the cap, does not inextricably link
the cap and the transfer. There is no indication that
the legislature intended to fund full i nt er est
paynents to post-1984 enployees in any different
manner than it funds the benefits for those who have
been working since prior to 1984 and have not been
affected by the cap. They will be funded with future
enpl oyee and enpl oyer contri buti ons.

The approach taken by State Respondents would
prevent the severing of any provision of an act which
contains various provisions on a single issue. Sone
effect can always be able to be found between the
provi sions; an effect does not, however, nean that the
provi sions cannot stand on their own. For a court to
declare that an act’s provisions to be not severable,
there nust be clear evidence that the provisions

cannot stand on their own or that the |egislature only
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intended to enact one provision as part of a greater
entirety. Neither the SEA nor the State Respondents
can show such a link between the $4 billion transfer
of Act 11 and the provisions at issue in this case.

WHEREFORE,  WEAC respectfully requests that the
Court dissolve the existing injunction as it applies
to sections 12, 14, 25, and 26 of 1999 Wsconsin Act
11.

Dated this 28th day of Decenber, 2000.

Ant hony L. Sheehan, State Bar #1019397

Lucy T. Brown, State Bar #1000349

W SCONSI N EDUCATI ON ASSCCI ATI ON COUNCI L

Post O fice Box 8003

33 Nob Hi Il Drive

Madi son, W 53708-8003

Attorneys for Proposed Intervening
Respondent s
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